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OF THE STATE OF HAWAII
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Chapter 486J, Hawaii Revised Statutes,
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PROTECTIVE ORDER

WHEREAS, the Public Utilities Commission of the State of Hawaii
(“Commission”) has the authority and power under section 11 of chapter 486J,
Hawaii Revised Statutes (“HRS”), as amended, to take any action or make any
determination under HRS ch. 486J, including but not limited to actions or determinations
that affect persons not regulated under HRS chs. 269, 271, and 271G, as the
Commission deems necessary to carry out its responsibilities or otherwise effectuate
chapters 269, 271, or 271G;

WHEREAS, under HRS §§ 486J-3, 486J-4, and 486J-4.5, petroleum industry
distributors, major fuel users, major marketers, major oil producers, major oil storers,
major oil transporters, and refiners (“Reporting Entity” or “Reporting Entities”), as
defined in HRS § 486J-1, shall file or submit various statements, data, informational
reports, and informational cost reports (“Petroleum Information”) with the Commission;

WHEREAS, under HRS § 486J-6(a), confidential commercial information

provided to the Commission pursuant to HRS ch. 486J that is exempt from public




disclosure under one or more subsections of HRS ch. 92F-13 shall be held in

confidence by the Commission or aggregated to the extent the Commission deems
necessary to ensure confidentiality as required by HRS ch. 92F;

WHEREAS, under HRS § 486J-6(b), no data or information submitted to the
Commission shall be deemed confidential if the person submitting the information or
data has made it public;

WHEREAS, under HRS § 486J-6(c), unless otherwise provided by law, with
respect to the Petroleum Information, neither the Commission nor any employee of the
Commission may do any of the following: (1) use the information furnished or obtained
for any purpose other than the purposes for which it is supplied; (2) make any
publication whereby the Petroleum Information furnished by any person can be
identified; or (3) permit any person other than the Commission, the department of
taxation, the attorney general, the consumer advocate, the department of business,
economic development and tourism, and the authorized representatives and employees
of each to examine the individual reports or statements provided;

WHEREAS, under HRS § 486J-7, any confidential information pertinent to the
responsibilities of the Commission specified in HRS ch. 486J that is obtained by another
state agency, including the department of taxation, the attorney general, and the
consumer advocate, shall be available only to the attorney general, the attorney
general's authorized representatives, the department of business, economic

development and tourism, and the Commission and shall be treated in a confidential

manner;




WHEREAS, under HRS § 486J-8(a), except as provided in HRS §§ 486J-8(b)
and (c), the Commission shall make any information obtained by the Commission under
HRS ch. 486J, including confidential information, available only to the attorney general,
the department of taxation, the consumer advocate, the department of business,
economic development and tourism, an appropriate legislative committee (individually, a
“Designated State Agency” and collectively, “Designated State Agencies”), and the
authorized representative of each, who shall safeguard the confidentiality of all
confidential information received;

WHEREAS, under HRS § 486J-8(b), no later than fourteen days after the
reporting date established by the Commission under HRS § 486J-3, the Commission
shall disclose to the public, using the best readily available technology, the information
that is filed or submitted pursuant to section 486J-3 (except to the extent that disclosure
is prohibited under HRS ch. 486J);

WHEREAS, under HRS § 486J-5(c), the Commission shall publish annually and

submit to the governor and the legislature twenty days prior to the first day of each
regular legislative session a summary, including any analysis and interpretation of the
information submitted to it pursuant to HRS ch. 486J, and any other activities taken by
the Commission, including civil penalties imposed and referrals of violations to the
attorney general under section 486J-9;

WHEREAS, under HRS ch. 486H, as amended, when the maximum pre-tax
wholesale prices of regular unleaded, mid-grade, and premium gasoline are in effect,

the Commission shall determine and publish the maximum pre-tax wholesale prices of

regular unleaded, mid-grade, and premium gasoline;
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WHEREAS, under HRS § 486H-13(n), the Commission shall have the power to
determine the extent to which a manufacturer, wholesaler, or jobber is complying with
any requirement imposed or rule adopted under HRS § 486H-13, including the power to
compel a manufacturer, wholesaler, or jobber to submit documents, data, and
information necessary and appropriate for the Commission to determine such
compliance;

WHEREAS, under HRS § 486H-13(j), every manufacturer, wholesaler, or jobber,
as defined in HRS § 486H-1, upon the request of the Commission, shall furnish to the
Commission, in the form requested, all documents, data, and information the
Commission may require to make its determination on zone price adjustments;

WHEREAS, under HRS § 486H-13(n), the Commission may use data collected
pursuant to HRS ch. 486J in determining compliance with any requirement or rule
adopted under HRS § 486H-13;

WHEREAS, the Commission has duties and responsibilities related to the
enforcement of HRS ch. 486B, as amended;

WHEREAS, certain information that will be filed with or submitted to the
Commission pursuant to HRS chs. 486B, 486H, or 486J may be considered
confidential, business sensitive, trade secret or proprietary by the Reporting Entity filing
or submitting the information, the disclosure of which could, without limitation,
(1) disadvantage that Reporting Entity to the extent that disclosure of the information
may touch upon that Reporting Entity’s respective company, customer or employee
privacy concerns, (2) violate certain laws, regulations, and guidelines, (3) violate the

terms and conditions of non-disclosure agreements with consultants or other
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third parties, (4) directly or indirectly give another person information which could be

used to the person’s competitive advantage or to the competitive disadvantage of the
submitting Reporting Entity, (5) jeopardize or otherwise subject to risk the safety of the
personnel, plants, equipment, operations or general activites of the submitting
Reporting Entity, or (6) otherwise be used to the detriment of the interests of the
submitting Reporting Entity;

WHEREAS, Protective Order Nos. 05-PO-10, issued October 11, 2005,
05-PO-11, issued October 14, 2005, and 05-PO-12, issued October 14, 2005, which
established a set of procedures and provisions pertaining to the use and disclosure of
information considered to be confidential, business sensitive, trade secret or proprietary
filed or submitted pursuant to HRS § 486H-13(m) (2004), do not, by their terms,
expressly protect information considered to be confidential, business sensitive, trade
secret or proprietary filed or submitted pursuant to HRS chs. 486B, 486H, as amended,
or 486J, as amended,;

WHEREAS, by letter dated May 15, 2006, the Commission advised
Chevron U.S.A. Inc. (“Chevron”), Tesoro Hawaii Corporation (“Tesoro”), Shell Oil
Company (“Shell’), and members of Hawaii Petroleum Marketers Association (“‘HPMA”)
that until a new protective order is issued, the Commission will treat the petroleum
information submitted pursuant to the Commission’s request as confidential as if fully
covered by Protective Order 05-PO-12;

WHEREAS, the Commission desires to establish a set of procedures and
provisions pertaihing to the use and disclosure of information that the Reporting Entities

classify as confidential, business sensitive, trade secret or proprietary that is or will be
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filed or submitted pursuant to HRS chs. 486B, 486H, or 486J, except as declassified by
the Commission (“Confidential Information”); and

NOW, THEREFORE, IT IS HEREBY ORDERED, in accordance with
Section 6-61-50 of the Rules of Practice and Procedure before the Public Utilities
Commission (“Commission’s Rules”), that this protective order will cover the

Confidential Information as follows:

TERMS OF THE ORDER

1. This protective order governs the classification, acquisition, and use of
Confidential Information filed or submitted by the Reporting Entities pursuant to HRS
chs. 486B, 486H, or 486J.

2. Except as otherwise provided below, any person obtaining, directly or
indirectly, Confidential Information pursuant to HRS chs. 486B, 486H, or 486J shall be

subject to this protective order.

THE UNIFORM INFORMATION PRACTICES ACT AND OTHER PROTECTIONS

3. To the extent that any of the documents covered by this protective order
consist of “government records,” as defined in HRS § 92F-3, the provisions of HRS
ch. 92F (“Uniform Information Practices Act” or “UIPA”) shall apply to the disclosure of
information contained in such documents except where, pursuant to HRS § 92F-13:
(1) the Confidential Information, if disclosed, would constitute a clearly unwarranted
invasion of personal privacy; (2) the Confidential Information pertains to the prosecution

or defense of any judicial or quasi-judicial action to which the State or any county is or
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may be a party, to the extent that such records would not be discoverable;
(8) the Confidential Information, by their nature, must be confidential in order for the
Commission to avoid the frustration of a legitimate government function;
(4) the Confidential Information, pursuant to state or federal law including an order of
any state or federal court, are protected from disclosure; or (5) the Confidential
Information is contained and identifiable in inchoate and draft working papers of
legislative committees including budget worksheets, and unfiled committee reports;
work product; records or transcripts of an investigating committee of the legislature
which are closed by rules adopted pursuant to section 21-4 and the personal files of
members of the legislature, and where other exceptions to disclosure under the UIPA
are applicable. In the event any provision of this protective order conflicts with any
provision of the UIPA, the UIPA shall control.

4. Consistent with the exceptions to disclosure under the UIPA, described in
paragraph 3 above, the Confidential Information is protected from disclosure by
Section 6-61-50 of the Commission’s Rules, HRS chs. 486B, 486H, and 486J, and

applicable state or federal law.

CLASSIFICATION AND REQUIRED CONFIDENTIALITY LEGEND

5. A Reporting Entity may classify as confidential any information it believes,
in good faith, contains Confidential Information. The Reporting Entity claiming
confidentiality for any information shall: (1) identify the information’s source, character,
and location to the extent reasonably practicable, (2) state the basis for the claim of

confidentiality, and (3) describe the harm or prejudice to the producing Reporting Entity
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